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Respondent. 


BRIEF FOR INTERVENOR BUTCHERS 
UNION LOCAL 193, AFL-CIO. 


Jurisdictional Statement. 


Jurisdiction of this Court rests upon Sections 10(e) 
and 10(f) of the National Labor Relations Act (29 
pees. 1O0(e), et seq.). 

Intervenor appears pursuant to order of this Court 
filed on April 22, 1966, granting Intervenor’s motion 
to appear herein. 


Statutes Involved. 


Section 7 of the National Labor Relations Act (29 
esc. § 15/7): 

“Employees shall have the right to self-organiza- 
tion, to form, join, or assist labor organizations, 
to bargain collectively through representatives of 
their own choosing, and to engage in other con- 
certed activities for the purpose of collective bar- 
gaining or other mutual aid or protection, and shall 
also have the right to refrain from any or all of 


Pi, ome 


such activities except to the extent that such right 
inay be affected by an agreement requiring mem- 
bership in a labor organization as a condition of 
employment as authorized in section 8(a)(3).” 


Section 8(a) of the Act (29 U.S.C. § 158(a)): 
“it shall be an unfair labor practice for an em- 
ployer— 

(1) To interfere with, restrain, or cochcemenG 
ployees in the exercise of rights guaranteed in sec- 
tone 

“(3) By discrimination in regard to hire or ten- 
ure of employment or any term or condition of 
employment to encourage or discourage member- 
ship in any labor organization . . .” 

“(5) To refuse to bargain collectively with the 
representatives of his employees, subject to the pre- 
visions of section 9(a).” 


Issues. 


1. Did the Petitioner succeed to its predecessor 
owner, Kelley’s obligation to recognize and bargain 
with the Union; and did Petitioner’s refusal to recog- 
nize the Union’s contract with Kelley’s Markets violate 
Section 5(a) (5) and (1)ir 

2. Did the Petitioner violate Section 8(a)(3) by 
causing the discharge of all of the meat department em- 
ployees of the three former Kelley stores and refusing 
to employ former Kelley employees? 

3. Did Petitioner violate Section 8(a)(1) and (3) 
by refusing employment to Newton and by discharging 
employees Baldwin and Brewton? 

4. Is Petitioner and Jack Young’s Super Market a 
single employer within the meaning of the Act? 


— 
ARGUMENT. 


Jt 
Petitioner Succeeded to its Predecessor Owner, 
Kelley’s Obligation to Recognize and Bargain 
With the Union; and Petitioner’s Refusal to 
Recognize the Union’s Contract With Kelley’s 
Markets Was in Violation of Section 8(a)(5) 
and (1). 

Petitioner purchased the three Kelley stores, inven- 
tory, and good will [Tr. p. 255], acquired the lease by 
assignment, understood the operation of the same busi- 
ness at the same location, using substantially the same 
equipment. [Tr. pp. 328-329.] For a short period of 
time Petitioner operated under Kelley’s name. [Tr. pp. 
19, 92-94. | 

It was the intention of Petitioner when it purchased 
the market that it would be “a non-union market”. 
lair, p. 136.] 

Petitioner in purchasing Kelley’s Market knew that 
there was a Union contract in existence [Tr. pp. 251, 
350]; and that while not an actual condition of sale, it 
was understood that all employees of Kelley’s would be 
terminated as part of the sale. [Tr. pp. 252-253. ] 


Petitioner had informed Kelley’s representatives 
“That they were not going to honor the Butchers col- 
lective bargaining agreement”. [Tr. pp. 28-29. ] 


The collective bargaining agreement in effect be- 
tween the Union and Kellev’s Markets would have ex- 
pired on January 15, 1965. [Tr. p. 30.] Notice of the 
purchase by Petitioner of Kellev’s was received by the 
Union on April 21, 1964. [Tr. pp. 26-27. ] 


ae 


There was no substantial change in the method of 
operation or the kind of merchandise that was sold by 
Petitioner and the market remained a “super market’. 


[Aire 70.) 


The Union, through Mr. Hodson, did request and de- 
mand recognition of its contract [Tr. p. 54], and this 
was for recognition of the existing contract with Kelley 
which contained the successor ownership clause. [Tr. 
De 87, 

It has been consistently held that where there is sub- 
stantial continuity in the “employing industry”, the 
“successor” must assume the obligation of its prede- 
cessor to bargain with the Union representing the em- 
ployees; in this connection factors to be considered are: 
was there a substantial continuation of the same busi- 
ness operation, was the same plant used, were the same 
persons or work force employed, were the supervisory 
personnel the same, was the machinery, equipment and 
methods of production the same, and were the same 
products and services sold and performed; and was the 
same name retained. 


See, 
Northwest Glove Co., Inc., 74 N.L.R.B. 1697, 
20 LL. RRM 1300: 


Kranis, Wire ond Mfg., 97 N.L.R.BY97iggzs 


Ie kek. M. ao 

National Labor Relations Board v. Armato, 199 
F. 2d 800; 

Johnson Ready Mix Co., 142 N.L.R.B. 437, 53 
RoR, 1068: 


If sufficient of the above factors exist, the successor 
has been held obligated to bargain with the Union on 


eee 


request, even though the sale specifically excluded an 
assumption of the obligations of an existing collective 
bargaining agreement. 

Randolph Rubber Co., 152 N.L.R.B. 46 (1965) ; 


Colony Afaterials, Iuc., 130 N.L.R.B. 105, 47 
L.R.R.M. 1248. 


See also 
National Labor Relations Board v. Lunder Shoe 
Corp > Icabor @ases 6c,233, 2) 1h. 2d 284 
(1954); 
Wackenhut Corp. v. United Plant Guard Work- 
ers, 332 F. 2d 954 (C.A. 9, 1964). 


In National Labor Relations Board v. Alamo White 
Umea Service, 273 F. 2d 238 (C.A, 5, 1959) the Court 
held that a successor owner is bound by the terms and 
conditions of the collective bargaining agreement entered 
into by its predecessor, in the absence of unusual cir- 
cumstances—the unusual circumstances were that the 
various tests of successorship were not met in this case 
and the Court would not hold two individuals who were 
conducting a sales and service agency as the successor 
to the White Truck Company who designs, manu- 
factures and sells motor trucks. 

Cy 

Brooks v. N.L.R.B., 348 U.S. 96, 27 Labor Case 
68,835 (1954) ; 

National Labor Relations Board v. Auto Vent- 
shade, Inc., 39 Labor Cases 66,374; 

Waiey, Ime. v. Lywmmgston, 376 U.S. 543, 84 S. 
Ct. 909 (1964). 


While Petitioner did not employ a majority of the 
predecessor’s former employees, it did cause the dis- 
criminatory discharge of all such employees. Under such 


cata 


circumstances, there was a sufficient continuity of em- 
ployment and, the “employing industry” remained es- 
sentially the same. Petitioner, by refusing to recognize 
and bargain with the Union, violated Section 8(a)(5) 
Onmnewct, 
Piasecki Aircraft Corp., 123 N.L.R.B. 348, 280 
iF 2d) (1960). 
New England Web, Inc., 153 N.L.R.B. 1019, 49 
toile BhOZU: 


With regard to the Union’s request for recognition, 
each time recognition was requested, it was denied by 
primeipals of Petitioner: || lia ppyo2, 0/5] 

This request or demand for recognition was really a 
demand for recognition of the contract in existence be- 
tween the Union and Petitioner’s predecessor, Kelley’s. 
(ieepms7, | 

In any event, whether it was a demand for recogni- 
tion by Petitioner, or a demand for recognition by Peti- 
tioner as the successor to a previously existing contract, 
is of no consequence, since Jack Young’s, and Petitioner 
are deemed to be a single employer, and a demand for 
recognition and bargaining upon either is a demand 
for recognition and bargaining upon both. 

In a letter Petitioner denied the Union recognition, 
because it claimed to have a good faith doubt of the 
Union’s majority. [General Counsel's Ex. 3.] 

The Petitioner’s claimed “‘good faith doubt” as to the 
Union’s majority, or representative status, was in fact 
based upon Petitioner’s unlawiul conduct, the discharge 
of all employees. Its refusal to recognize and bargain 
with the Union was not in good faith. 

Joy Silk Malls, Ime.. 85 N.L.R.B. 12635%¢2e 
L.R. RM 154835 Fs 2d 732 (1950): 


a 


Under the circumstances there was sufficient de- 
mand for bargaining in an appropriate unit to support 
the finding that Petitioner’s refusal to recognize and 
bargain with the Union was in violation of Section 
8(a)(5) of the Act. 

ipuirther, the sale on Kelley's stores to Petitioner did 
not automatically terminate Kelley’s contract with the 
Union, and Petitioner was required to honor such con- 
tract. By its refusal so to do, Petitioner is in violation 
of Section 8(a)(1) and (5) of the Act. 

Wiley, Inc. uv. Liupigston, 376 U.S. 543, 84 S. 
Ct. 909 (1964); 

Wackenhut Corp. v. Umted Plant Guard Work- 
ers, 332 F, 2d 954 (C.A. 9, 1964). 


Petitioner’s theory that it is a “small non-unionized 
firm’ and therefore not a successor within the mean- 
ing of the Act, because it purchased from a “large 
unionized firm’’, is without basis in fact or in law. 


(a) Factually Petitioner is of sufficient size to be 
Subject to the jurisdiction of the N.L.R-B., and being 
subject to such jurisdiction it is bound by the rules of 
law set forth in N.L.R.B. and court decisions governing 
successor owners. 


(b) Under these cases, the true test is not “a small 
non-unionized firm” versus “a large unionized firm”, 
but on the contrary these cases hold that size alone is 
not the determining factor. 


The test of whether a purchaser of a business suc- 
ceeds to the obligations of a union contract of its prede- 
cessor is as set forth in this section supra. 


= os 


ie 
Petitioner Violated Section 8(a)(3) by Causing the 
Discharge of All of the Meat Department Em- 
ployees of the Three Former Kelley Stores and 
by Refusing to Employ These Former Kelley 
Employees. 


Petitioner, prior to sale, demanded of Kelley’s that 
it discharge all of its employees, including meat depart- 
ment employees. [Tr. pp. 246, 354. | 


After Petitioner commenced operation of the Kelley 
stores, former employees applied for jobs in the meat 
department ; Hart. who had six years seniority, was told 
he must apply as a new employee [Tr. p. 134], and the 
supervisor of the meat department, Cleo Thompson, told 
him the store would be non-Union. [Tr. p. 136.] Hinds 
and Turner, former employees in the meat department, 
were told Petitioner had all of the butchers it needed. 
[aire pa l6s| 


Barnum was informed in a conversation between Wil- 
liam Young and Barnum’s wife that a requirement of 
employment was that Barnum withdraw from the 
Union. [Tr. p. 219.] Further, Barnum was told by 
Cleo Thompson that if he wished to work for Petition- 
er, he would have to get out of the Union. [Tr. pp. 209- 
210. ] 

The conduct of Petitioner, in making as a condition 
of hire of former Kelley meat department employees 
their withdrawal from the Union, is obviously in viola- 
tion of Section 8(a) (3). 

Daniel Crean and Joseph Messore, 139 n.Lr.b. 
73) Oo ERR 2 72 


Zoe 


It is further evident that Petitioner was determined 
to operate its meat department using only non-Union 
employees, based upon its conduct concerning the trans- 
fers of employees Brewton and Pappin, who were told 
they were being transferred so that they would not have 
to join the Union [Tr. pp. 102-103]; and by its policy 
of informing ex-employees of Kelley’s, Turner and 
Hinds, that Petitioner had all of the meat department 
employees it needed, while at the same time it was at- 
tempting to hire new employees. 


Nor is there any basis in fact for the discharge of 
Kelley’s employees because of observed inefficiencies; 
the witness Young admits he observed no such inef- 
ii@tencies im the meat department. [Ir p: 319.| The 
witness Charles Young contends that he relied upon his 
euility to (determine efficiency) “tell by looking at a 
person whether they are active or inactive’. [Tr. p. 


345. | 


It is of interest to note that the same “inefficient em- 
ployees” were all offered employment conditioned on (1) 
their commencement with Petitioner as new employees, 
and (2) their withdrawal from the Union or their ac- 
ceptance of a non-Union market as an employer. Ob- 
viously the alleged inefficient employees immediately 
upon becoming new employees who disavowed Union 
membership became sufficiently efficient to be employ- 
able by the Petitioner. 


It is obvious that Petitioner required Kelley’s to dis- 
charge its meat department employees as part of a pre- 
conceived and calculated plan in an attempt to avoid 
Petitioner’s obligation to recognize and bargain with the 
Union with respect to the operation of the stores newly 
acquired by them from Kelley. 


a= 


Where a purchaser-employer, to evade an existing 
collective bargaining agreement, requires the termina- 
tion by the seller of all of its employees, that purchaser 
has caused the discriminatory discharge of the em- 
ployees and is in violation of Section 8(1)(3) of the 
INGE 

Northern California Chapter AGC, 
NAAR.B. 1026.40 RR Me iZz0o: 


Further, it would have been, under these circum- 
stances, futile for other discharged employees who did 
not do so, to make known to Petitioner their availability 
for work. 

Tidelands Marine Servicc, 140 N.L.R.B. 288, 55 
L.R.R.M, 1@@5. 


IU, 
Petitioner Violated Section 8(a)(1) and (3) by Re- 
fusing Employment to Newton and by Discharg- 
ing Employees Baldwin and Brewton. 


Newton telephoned Young and was informed by him 
that Petitioner had its own union [Tr. p. 222] and that 
she should get a withdrawal card from the Union. [Tr. 
pp. 222, 224.| When Newton told Young that she 
couldn’t work without a union he withdrew his offer of 
employment. [Tr. pp. 223-224. ] 


This conduct is in violation of Section 8(a) (3). 


Daniel Crean aud Joseph Messore, 139 N.L.R.B. 
Zo, Sleek Nii. 


About the first of June, Jack Baldwin, who had been 
employed at Brundage Lane since February, 1964 [Tr. 
p. 152], was transferred to Petitioner’s Chester Avenue 
store after Baldwin indicated that he wouldn’t cross the 


Sees 


picket line. [Tr. pp. 153, 155, 180.] After Baldwin had 
worked at the Chester store for two or three weeks, Bill 
Sing, store manager, asked him if he belonged to the 
Union and when Baldwin replied that he did, asked why. 
[Tr. pp. 156-157.] Baldwin also testified that several 
times he heard William Young mutter, “I don’t know 
why you fellows need to belong to the Union anyhow.” 
[ire p. 155. ] 

Just before his vacation, Baldwin had a conversation 
with William Young which gave him the impression 
that he wouldn't have a job when he returned from his 
vacation. When he mentioned these doubts to Young, 
Young assured him that his job was secure. However, 
on about August 31, 1964, the day before Baldwin was 
to report to work, Bill Young telephoned him and told 
him that business was slow and he was not needed any- 
more. [Tr. pp. 157-158, 194-195.| Petitioner contends 
that Baldwin was discharged because business was slow 
and he was inefficient in his new job as meat manager. 


er p, 196.) 


Baldwin was replaced by Jerry Mundshau. [Tr. pp. 
118-119. ] 


Young, however, considered Baldwin to be a fairly 
decent meat cutter [Tr. p. 312], but Baldwin was dis- 
charged and an apprentice meat cutter retained. [Tr. p. 
379. | 

Brewton testified that on about June 13, 1964, meat 
supervisor Thompson told her that he wanted to trans- 
fer her back to the Brundage store and transfer em- 
ployee Pappin, then working at Brundage, to Roberts 
Lane, so that Pappin would not have to join the Union. 
[Tr. pp. 102-103.] When Brewton protested crossing 
the picket line, Thompson said if she refused to cross 


Sip. 


the picket line and lost her job did she think the Union 
would get her another job [Tr. p. 103] and further told 
her to make up her mind whose side she was on, Young’s 
or the Unions. [Tr. p. 103.] Later when Brewton def- 
initely stated that she would not cross the picket line, 
Thompson discharged Brewton stating, “Well, we will 
mail you your check then.” 


William Young and Thompson contend that Brewton 
was discharged because business was slow and Brewton 
was inefficient; but she was efficient enough to work 
at the Brundage store. [Tr. p. 328.] Admittedly, how- 
ever, Brewton was immediately replaced by Charlene 
Pappin, who was transferred from the Brundage Lane 
store. [Tr. pp. 397, 407.] 


Petitioner's explanation of its reason for Brewton’s 
transfer and discharge does not withstand scrutiny. In 
view of the fact that the Union demanded that Pappin 
join the Union, and Thompson’s statements to Brewton 
about not wanting Pappin to have to join the Union, it 
is apparent that Petitioner’s attempt to transfer Brew- 
ton to the Brundage store was, in fact, based on her 
union loyalties and was motivated by Petitioner’s desire 
to frustrate the operation of the existing union-security 
agreement at the Brundage store. 


Brewton’s subsequent discharge for refusing to cross 
the picket line was directly based on union considera- 
tions and, as such, violative of Section 8(a)(3) of the 
rey, 

Brewton’s unwillingness to cross the picket line con- 
stituted concerted protected activity. Cf., Redwing Car- 
riers, Imc., 137 N.L.R.B. 1545, 50 L.R.RoE. ee 
L. G. Ev@rist, Ific., 142 N.L.R.B. 193, 53 Rae 
1017. Petitioner cannot argue that, in the interest of 


pak (eae 


continuing the efficient operation of its business, it 
could legally replace Brewton since Petitioner, by its 
attempted unlawful transfer of Brewton, placed her in 
the position of having to choose whether or not to cross 
the picket line. Cf. National Labor Relations Board v. 
Mackay Radio and Telegraph Co., 304 U.S. 333. 


Petitioner’s alleged reason for discharging Baldwin 
does not withstand scrutiny. The issue of Baldwin’s al- 
leged inefficiency as a head meat cutter, a job he had 
held for less than a month before his vacation and sub- 
sequent discharge, was raised for the first time at the 
trial, and Petitioner’s contention that business was slow 
is negated by Petitioner’s [exhibit 7. In view of this, 
and against the background of Petitioner’s union 
animus as evidenced by its conduct outlined above and 
Young’s conversation with Baldwin immediately prior 
to Baldwin’s vacation, Baldwin’s discharge was violative 
@1 Section S(a)(1) and (3) of the Act. 


LV 
Petitioner and Jack Young’s Super Market Is a 
Single Employer Within the Meaning of the 
Act. 

Jack Young’s Markets and Petitioner in truth and in 
fact is one operation. The separate corporate entities 
may be of significance to the owners, for tax, or other 
purposes, but insofar as the obligations of those corpo- 
rations are related to the employees in the various mar- 
kets, the legal guise of separate entities, and of two cor- 
porations, must be pierced and the substance of the 
market operation must govern. 


Looking to its substance it is obvious that Petitioner 
and Jack Young’s Markets are one and the same, and 
represent a single employer under the Act. 


i 


The transcript of the original proceedings before the 
N.L.R.B. Hearing Officer contains numerous state- 
ments that show beyond question that the two corpora- 
tions are in fact a single employer, and that many per- 
sons had dual positions, working for both corporations. 


(1) There were numerous exchanges of employees 
between Jack Young’s Markets and K B & J, Petitioner 
herein. Those interchanges of employees were at the in- 
stance and request of the employer. [Tr. pp. 56-58. ] 


(2) Numerous employees were involved in these 
transfers: 
Oscar Johnson [Tr. p. 59] 
Carlos Perez (in. p.o2)| 
Dorothy Hill [Tr. pp. 59-60] 
Jack Baldwin [Tr. pp. 60, 163] 
Imogene Brewton [Tr .pp. 60, 94-95] 
Jerry Mulhauser [Tr. p. 60] 
Charlene Pappin [Tr. p. 61] 
Dean Smitha) lie ps ol] 
Pat Hugein [Trp ol] 
Cleo Thompson [Tr. pp. 63-64] 
pill Sine [Tr p 265) 


(3) That employees working at Petitioner’s market, 
or at the Young’s markets, were paid in separate checks 
for work at each separate store, but all of the checks 
had printed on then) Young’s Market. [Tr. pp. 96-97, 
100-101, 164.] These check stubs are in evidence as 
General Counsel’s Exhibit 13(b) and 14(a), (b), (€). 

(4) Management and supervision of Petitioner’s 
market and Jack Young’s Markets were in many in- 
stances one and the same: 


255s) 


Bill Young was the “boss” at K B & J, and also at 
Jack Young's Markets. [Tr. p. 195.] 

Cleo Thompson was the supervisor “over all the meat 
departments” (K B & J and Young’s Market). [Tr. pp. 
W93-200, 335. | 

Kenneth Roderick, supervisor of K B & J, when need- 


ed could be located at one of several of Young’s Mar- 
Iketse | Dr. pp. 263, 270.| 
William Young testified that he had authority to 


move people between Petitioner and Jack Young’s Mar- 
kets because “I have a dual job”. [Tr. pp. 304-305. ] 

The bookkeeper for K B & J had an office at, and 
Worked at the Jack Yotng’s store in Visalia. [Tr. p. 
341. ] 

(5) Ordering of meats and supplies for both compa- 
nies was done by either company [Tr. pp. 175-176] and 
meat was transferred from one company’s stores to the 


other company’s stores with or without billing. [Tr. p. 
333. | 


Conclusion. 


Fon the reasons set forth herein, the N.L.R.B. De- 
cision and Order should not be reversed, and should re- 
main in full force and effect, and the parties thereto 
should be ordered to comply with said Decision and 
(Cider. 

Dated at Los Angeles, California, August 19, 1966. 

Respectfully submitted, 


Cuarves M. ARAK, 
Attorney for Intervenor. 


Certificate. 

I certify that, in connection with the preparation of 
this brief. I have examined Rules 18 and 19 of the 
ined States Court of Appeals for the Ninth Circuit, 
and that, in my opinion, the foregoing brief is in full 


compliance with those rules. 


CHARLES M. ARAK, 


APPENDIX. 
Table of Exhibits. 


In 
Exhibit Identification Evidence 

General Counsel's : 
I(a)-1(y) (iormal documents) (reo ‘res 
2 (collective bargaining agreements ) 1) 12 
3 (letter, Specht to Hodson) 12 13 
4 (letter, Hodson to Specht) 13 13 
5 (letter, Frame to Hodson) 14 14 
6 (letter, Hodson to petitioner) is 3 
7 (letter, Frame to Hodson) ne 15 
8 (letter, Arak to petitioner) 15 16 
9 (letter, Frame to Arak) 16 16 
10 (contract of sale) U7, 17 
11(a)-(b) (Brewton paychecks) 97 99 
12(a)-(b) (Brewton paychecks) 97 99 
13(a)-(b) (Baldwin paychecks) 98 100 
14(a)-(c) (Baldwin paychecks) 164 165 

Petitioner's : 
1 (Representation petition ) 20 20 
2 (letter, Scully to Frame) 20 20 
3 (letter, Hob Nob to Union) 73 73 
4 (Brewton paychecks ) 124 124 
5 (Brewton paychecks) {25 125 
6 (Brewton paychecks) 125 25 
7 (sales volume record) 302 303 
8 (list of employees) 302 

Union's: 


1 (newspaper ad) 69 69 


